A client walks into your office
after recently losing a family member.
After discussing the case with the
client, and reviewing some documents
they have brought with them, you
have a high degree of suspicion that
the family member’s death was caused
by someone else’s negligence. You
perform an initial investigation, review
the medical records, talk to witnesses,
and determine that a meritorious cause
of action does indeed exist. So where
do you go from there?

Determining the statute of limitations

After meeting with the client, the
first step usually is determining what
causes of action may exist, and what
the relative statutes of limitation may
be. This is where you should be aware
that the statutes of limitations for a
wrongful death action and survival
action are typically different.

An action for wrongful death
results when a person’s death is
caused by a “wrongful act, neglect or
default.””’ An action for wrongful death
is generally subject to the same statute
of limitations as when the decedent
was alive, because “a wrongful death
action will lie only where the decedent
had a claim that was not time-barred
on or before his death.””” As a result,
if the acts or omissions which led to
the wrongful death occurred more
than two years prior to the death and
the decedent knew or should have
known of the injury, the claim may be
time-barred. However, if the claim was
not time-barred upon the decedent’s
death, the “action shall be commenced
within two years after the death of such
petson.””
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A survival action related to a
wrongful death generally as exists where
there is evidence that the decedent
experienced pain and suffering, loss
of earnings, medical expenses, and
physical disability prior to their death
as a result of the wrongful conduct.
A survival action is normally subject
to a different statute of limitations
than a wrongful death action. Where a
decedent dies before the expiration of
the statute of limitations for an action
for injuries, the survival claim must be
filed within the later of one year of the
date of death or the expiration of the
underlying statute of limitations for the
injury itself.?

What do I need to do before filing
suit?

Filing a wrongful death case
the appointment of a
representative of the estate, often
referred to as the administrator. The
administrator must be appointed
according to the Illinois Probate Act
or Wrongful Death Act, depending
upon whether there are other assets
of the estate, or a will. Assuming that

requires

the cause of action is the only asset
of the estate, in order to be appointed
as the administrator, the motion for
appointment must be brought by
any person who is entitled to recover
under the Wrongful Death Act.’ The
representative is not the party, but “is
merely a nominal party acting on behalf
of the true beneficial plaintiffs.””” They
are essentially acting as the “statutory
trustee” on behalf of the true parties
in interest.®
Appointing an  administrator
requires opening an estate with the
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probate Accordingly, it is
important to think about the time

court.

necessary to open a probate case and
have an appropriate representative
appointed. Asking the court to make
that appointment months before
the statute of limitations expires will
reduce the chances that the case will
not be timely filed, and thus be time-
barred.

Where the wrongful death claim
is the only asset of the decedent’s estate
and there is no petition for letters of
office on file, a special administrator
appointed. The special
administrator must be someone entitled
to recover under the Wrongful Death
Act.” Howevet, a special administrator
is not authorized to bring a survival

may be

action.'’
What are the duties of the
representative?

The representative of the estate
is “obligated to act in the utmost
good faith to protect the beneficiaries’
interests and must exercise at least that
degree of skill and diligence that a
reasonably prudent person devotes to
his or her personal affairs.”'! Implicit in
this obligation is the duty to “identify
and notify those individuals who are
the proper eligible beneficiaries of
the wrongful death award.”"* Where a
representative does not appropriately
analyze and determine the proper
beneficiaries, that representative may
be found to have breached their duty
to the estate.

Who are the beneficiaries?

Beneficiaries in a wrongful death
beware! the pitfalls continned on page 56
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claim are the decedent’s next of kin. Illinois courts look to the laws of intestacy
to determine a decedent’s next of kin within the meaning of the Wrongful Death
Act.’* The next of kin include the “blood relatives of the decedent who are in
existence at the time of the decedent’s death.”* A child born after the death of
the intestate decedent is considered to be “in existence” at the time of death.!

Guide to Determining the Beneficiaries

Descendants Beneficiaries
Spouse & No Children Spouse

Children & No Spouse Children

Spouse & Children Spouse & Children
Parents & No Spouse, No Descendants, No Parents

Siblings

Siblings & No Spouse, No Descendants, No Siblings

Parents

Parents & Siblings Parents & Siblings

In contrast, the amount recovered in a survival action is for the benefit
of the decedent’s estate. Therefore, if the decedent had a will, the beneficiaries
receiving the proceeds from a Survival Act claim will be determined according to
the decedent’s testamentary wishes, as outlined in the will.

What effect do subrogation liens have?

In addition to potential beneficiaries, there may be subrogation interests.
However, subrogation liens generally do not apply to the wrongful death aspect
of the claim because a wrongful death claim is for the exclusive benefit of the
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next of kin.' However, a subrogation
lien typically will attach itself to a
survival action since the survival action
is for the benefit of the estate.

Workers” compensation liens are
distinguished from subrogation liens,
in that an employer does have a right
to attach a lien to a wrongful death
claim. However, the lien does not apply
to any amounts allocated to loss of
consortium."”

How do I determine who gets what?
Many  attorneys  mistakenly
that the proceeds of a
wrongful death settlement or judgment
are divided according to intestate
succession, or equally among the next
of kin. Despite the fact that intestate
law is used to determine next of kin,
the Wrongful Death Act specifically
“for
death

among
2918

believe

abandons intestate succession
determining how wrongful
proceeds distributed
the class of eligible beneficiaries.
the
upon the proportionate percentage

of dependency of each of the next

are

Instead, determination is based

FIRMS

(Signature Bank has products suited for law firms.)

Turn to Signature Bank for loan and cash management programs custom fit for law firms.

Signature Bank delivers the big bank products with a personal style you can count on.

See how our legal industry specialists can design a financial program cut out for your law firm.
Visit signature-bank.com/lawfirm or call Mick O’Rourke, President, at 312.506.3400.

56  Trial Journal

LENDER

Volume 16, Number 1 ® Winter 2014




of kin."” Dependency is “the support
obtained by a party from a previously
existing  relationship ~ with  the
decedent.”” However, there are also
many other factors taken into account,
including loss of society which is
defined as “the mutual benefits that
each family member receives from the
othet’s continued existence, including
love, affection, care, attention,
companionship, comfort, guidance,
and protection.” *!

Implied in the word dependency
is a previous relationship with the
decedent.” Accordingly, where there is
the loss of a child, there is a rebuttable
presumption for loss of society with
regard to the parents.” In addition,
where the decedent leaves direct lineal
kin, or a widow or widower, there is a
presumption that they have suffered
some substantial pecuniary loss by
reason of the death.** This presumption
applies even if the direct lineal kin are
adults.”

There is no
the proportion of
dependency, though generally, it
is defined as the “proportion of
dependency to the total amount of
dependency.”®  Accordingly, where
the beneficiaries do not agree, the

firm formula
to determine

Chicago
Business
VolP

trial court is often tasked with the role
of holding a dependency hearing to
determine the levels of dependency.”’
In doing so, the trial court should
“. . . assign percentages to each
of the eligible beneficiaries””® 'To
determine proportionate dependency,
the trial court calculates the damages
awarded to each beneficiary while
“taking into account any reduction
arising from either the decedent’s or
the beneficiary’s contributory fault.””®
Dependency, however, is not a basis
for dividing the settlement proceeds
relating to a survival action. Instead,
the proceeds are divided according to
the terms of the probate estate.

Apportioning the settlement between
wrongful death and survival actions

the
apportionment between a wrongful
death claim and survival action, it is

Given difference in

the express instruction of the appellate
court that the circuit court “evaluate
the fairness and reasonableness of the
allocation in view of the survival and
wrongful death claims involved.””
While not all inclusive, Illinois courts
have provided the following guidance
as to propetly allocating the funds:

Follow ITLA
on Facebook
and Twitter W ,r,ql

Survival ~Action: pain and
suffering, loss of earnings,
medical  expenses,  physical

disability, and property damage. '

Wrongful Death: loss of benefits
of the survivors, which includes
pecuniary injuries such as money,
goods and services received
by the next of kin. The loss of
consortium of the
spouse. The “moral training and
superintendence of education”
of the surviving children. The
loss of society of an unmarried
adult child.*

Generally, the division of an award in

surviving

a wrongful death or survival action is
left to the circuit court’s discretion.”
However, the courts often conduct
a hearing “to evaluate both the
settlement and the apportionment
of the settlement between survival

beware! the pitfalls continned on page 58
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and wrongful death claims” prior to
entering a good-faith finding with
regatd to the settlement or judgment.*

Do I have to file a separate cause of
action for loss of consortium?

Where a
spouse, a separate cause of action for
loss of consortium is not necessary
under Illinois law. It is, however,
recommended that it be specifically
plead, either in a separate count or in
the damages proximately caused by the
conduct of the defendant.”

When allocating any settlement
funds, the court can divide the funds
between the wrongful death and the
loss of consortium. This is because

decedent leaves a

the amount recovered for loss of
consortium is for the exclusive benefit
of the spouse.”® This is important
to note when it comes to potential
workers’ compensation liens, because
the workers’ compensation lien does
not apply to the loss of consortium
claim.”

New to Chicago...

What if one of the beneficiaries is a
minor or has a disability?

Where the settlement involves a
beneficiary who is a minor or who is
under some legal disability, the court
has a special duty to protect their
interests.” While the representative
typically has the ability to enter into
a settlement agreement, this ability is
removed when a minor or person with
disability is involved. The court must
then review the settlement and approve
it?”? Accordingly, where a settlement
involves a minor or a person with a
disability, the court should appoint
a guardian ad /Jitem to protect that
beneficiary’s interests.*

Conclusion

There are a number of complex
issues involving the interplay between
a wrongful death action and a survival
action. These to be
addressed at the outset of the case.
Taking the time to not only think
through these issues eatly on in the

issues need

case, but also, to discuss these issues
with the representative can help
prevent potential logistical, ethical, and
malpractice problems later in the case.
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